SOCIAL REPORTING AND NEW GOVERNANCE REGULATION:
THE PROSPECTS OF ACHIEVING CORPORATE
ACCOUNTABILITY THROUGH TRANSPARENCY

David Hess

Abstract: This paper argues that social reporting can be an important
form of New Governance regulation to achieve stakeholder account-
ability. Current social reporting practices, however, fall short of achieving
stakeholder accountability and actually may work against it. By exam-
ining the success and failures of other transparency programs in the
United States, we can identify key factors for ensuring the success of
social reporting over the long term. These factors include increasing
the benefits-to-costs ratios of both the users of the information and
the disclosers, and recognizing the importance of the involvement of
third-party intermediaries.

here is a significant and growing interest in the legal academy in exploring

new ways to regulate corporations and, in particular, an interest in a shift from
regulation to governance. Conventional models, such as command-and-control
regulation, operate under a deterrence approach to regulation (Malloy 2003), which
is generally adversarial and punitive (Ruhnka and Boerstler 1998). Although this
traditional approach to regulation has provided many benefits to society (e.g.,
cleaner air, safer products, and less discrimination), it has its limits and in some
cases may have the unintended consequence of actually reducing social welfare
(Aalders and Wilthagen 1997; Sunstein 1990). For example, some argue that a
strict and inflexible regulatory approach may cause some organizations to adopt an
adversarial approach to regulators, instead of making good faith attempts to follow
the law (Malloy 2003).

In response to the need for the law to evolve to reflect changes in society and
growing complexities, governments have experimented with new approaches to
regulation that come closer to self-regulation.' Although critics view self-regulation
as simply advancing a policy of deregulation (Sinclair 1997), an increasing number
of legal scholars reject a choice between self-regulation and command-and-control
and advocate a legal regime based on governance. This “New Governance” model
of regulation replaces centralized regulation with a more collaborative approach
and works from the belief that “economic efficiency and democratic legitimacy can
be mutually reinforcing” (Lobel 2004: 344).
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The growing interest in corporate environmental and social reporting (referred to
here simply as social reporting) for achieving corporate accountability is in step with
the New Governance model of regulation. Supporters of social reporting consider
it a necessary mechanism in enabling stakeholder democracy in corporate gover-
nance, which is consistent with the collaborative, participatory, and decentralized
approach of New Governance regulation. These proponents argue that organizational
transparency through social reporting is the key to meaningful stakeholder engage-
ment. Often, stakeholder engagement is viewed as necessary to develop a social
report, as opposed to social reporting being an enabling device for engagement.
Extant practices, however, suggest that social reporting is not meeting the goals of
corporate accountability through either transparency or engagement, and actually
may be working against them.

This paper considers the prospects of social reporting as a New Governance form
of regulation. By reviewing the experience from other transparency programs used
in the United States, we can assess the prospects for social reporting to succeed
politically and develop an understanding of what is needed for it to be an effective
form of regulation for corporate accountability. This paper proceeds by providing
a brief description of the principles of New Governance regulation in section I,
followed by an assessment of current social reporting practices in the next section.
Section III considers the prospects of mandating social reporting legislation and
reviews the United States’ experience with other transparency policies. The lessons
from other transparency programs are then applied to social reports in section I'V.
Finally, section V provides concluding comments.

I. The New Governance Model: From Regulation to Governance

The New Governance model of regulation does not come from a single socio-
legal theory but is a convergence of a variety of theories (Lobel 2004; Karkkainen
2004). For example, “reflexive law” is based primarily on Niklas Luhmann’s theory
of social systems and has been applied to such areas as environmental regulation
(Orts 1995a; 1995b), workplace safety (Rogowski and Wilthagen 1994), and cor-
porate social responsibility (Hess 1999, 2001). “Democratic experimentalism” (or
“directly deliberative polyarchy”), on the other hand, finds its roots in pragmatism
(Dorf and Sabel 1998) and has been applied to such areas as the environment (Kark-
kainen, Fung, and Sabel 2000) and employment discrimination (Sturm 2001; Garrett
and Liebman 2004). Even though these two theories may be in conflict in some
ways (Karkkainen 2004), they have significant commonalities and form two of the
core examples of the growing New Governance paradigm. Some examples of other
developments in this area include “responsive regulation” (Ayres and Braithwaite
1992), “collaborative governance” (Freeman 1997), “empowered participatory
governance” (Fung and Wright 2003), and “meta-regulation” (Parker 2002).

In an attempt to understand an emerging consensus on New Governance models,
Lobel (2004) identifies their basic, shared principles. In brief, New Governance
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can be described as process-oriented, flexible, participatory, and experimental. As
a regulatory system, New Governance operates not by setting strict standards on
regulated entities, but by setting the boundaries that allow experimentation to occur
at amore local level and then allowing the lessons from those experiences to update
standards and possibly be transferred to other areas. This often includes “rolling
best-practices rulemaking” (Dorf and Sabel 1998: 350) or a ratcheting process, where
the minimum acceptable standard continually rises based on past learning. This
process is participatory in that it has a role for all sectors of society (state, market,
and civil) in developing and enforcing regulation (which often cuts across different
policy domains), and is based more on an ongoing partnership rather than policing
(Lobel 2004; see also May 2004). This participatory approach seeks to support and
enhance democratic engagement and make the policy process dynamic.

Social reporting fits into the New Governance model through its emphasis on
supporting stakeholder democracy and accountability. As a governance mechanism,
social reporting has two goals: organizational transparency (the “right to know”) and
stakeholder engagement. For example, the leading standard on social reporting, the
Global Reporting Initiative’s Sustainability Reporting Guidelines, state, “A primary
goal of reporting is to contribute to an ongoing stakeholder dialogue. Reports alone
provide little value if they fail to inform stakeholders or support a dialogue that
influences the decisions and behavior of both the reporting organization and its
stakeholders” (Global Reporting Initiative 2002: 9). By providing stakeholders with
the information they demand, it is argued, these groups will become empowered
and will hold corporations accountable for their actions. Also consistent with New
Governance, accountability can occur in a decentralized manner. For example, with
information on the toxic releases of local manufacturing plants, stakeholders can
pressure and negotiate with those plants to develop practices that best meet the pri-
orities of that particular community (Gunningham, Kagan, and Thornton 2004).

1. An Assessment of Current Social Reporting Practices

The current voluntary system of social reporting has failed to achieve either
the goal of organizational transparency or stakeholder engagement. Instead, a fair
assessment is that corporations have been able to co-opt a process designed for stake-
holder accountability and turn it into a process of stakeholder management (Owen
et al. 2000). Instead of transparency, firms have been able to engage in strategic
disclosure designed to protect their legitimacy rather than paint a complete picture
of the firm’s social performance. Although most studies on non-financial report-
ing have only looked at environmental disclosures (often through annual reports
and communications other than standalone reports [see Berthelot, Cormier, and
Magnan 2003 for a review]), a growing consensus is that firms are only disclosing
social and environmental information when they are faced with some type of crisis
that threatens their legitimacy (see, e.g., Deegan 2002; O’Donovan 2002). The
information disclosed, however, is designed to repair lost legitimacy and therefore
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almost exclusively emphasizes only the positive aspects of the firm’s performance
(Deegan 2002; Walden and Schwartz 1997; Deegan and Rankin 1996; for a review
see Hess and Dunfee 2007). Most recently, Adams (2004) compared the social
reports of a large, multinational chemical corporation filed in 1993 and 2000 with
information on the company’s social performance that she obtained through public
sources, such as the news media. With respect to the company’s social reports, Ad-
ams states, “The reports portray the company as one that is doing well, trying hard,
and seeking to do better” (Adams 2004: 749). After comparing the social reports to
the external information, however, Adams concludes, “There is little coverage of
negative impacts, insufficient evidence that [the company] accepts its ethical, social,
and environmental responsibilities, an arguably one-sided view of sustainability
issues facing the company and a lack of completeness” (Adams 2004: 749). These
studies and others strongly suggest that the apparent goal of social disclosure for
most firms is to build or repair their reputation through impression management
(see Hooghiemstra 2000).

The achievement of transparency—for the limited number of corporations that
do file a social report—is further hindered by the lack of verification. Current veri-
fication practices do little to ensure the accuracy and completeness of information
for external accountability, but may be useful for the internal use of firms to better
identify risks and manage stakeholders (Ball, Owen, and Gray 2000). Some com-
mentators suggest that current verification practices are not just ineffective, but may
even be part of “a deliberate attempt to mislead society” (Gray 2001: 13). Overall,
current research suggests that the strategic disclosure of information that leads to
incomplete and misleading social reports is the norm for corporations.

The process of stakeholder engagement—where corporations and their stakehold-
ers undertake a dialogue on appropriate firm behavior—also has been co-opted by
business for use as a stakeholder management tool. As indicated earlier in reference
to the Global Reporting Initiative, many consider engagement a central component
of social reporting. Based on their review of leading standards in social reporting,
Owen, Swift, and Hunt (2001: 267) state that “Stakeholder engagement is rapidly
becoming an essential prerequisite for successful pursuit of the process.”

Firms have experimented with a variety of stakeholder engagement practices
including questionnaires, focus groups, Internet-based forums, and interviews with
stakeholders or their representatives. At best, the design and intended use of most
engagement practices by firms can be characterized as “informing” or “consulting,”
which typically involves a one-way flow of information (from the stakeholder to
the firm) with no obligation on the part of the firm to act upon the information, and
no power with the stakeholders to affect decision making (Cumming 2001). This is
a form of “soft accountability” which does not promote participatory governance
(Swift 2001). In addition, participation is limited because the corporation selects
whom it chooses to hear from (Parker 2002).

At worst, stakeholder engagement can be characterized as the manipulation of
stakeholders (Owen, Swift, and Hunt 2001). There is a growing consensus that a
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“managerial turn” in social reporting is turning stakeholder engagement practices
into a process for stakeholder management and reputation building (Owen et al.
2000; Owen, Swift, and Hunt 2001; Swift 2001). Parker (2002: 157) concludes that
current practices “are generally aimed at consulting with stakeholders in order to
analyse their perspectives so that the company can decide what to do to manage
the risk that stakeholder action might harm the company, rather than engaging with
their concerns and opening the corporation up to democratic accountability.” Owen
et al. (2000) argue that this can occur because there is not a mechanism in place that
creates any real type of stakeholder participation in corporate governance.

As indicated by this brief review, current social reporting practices not only may
fail to achieve their intended goal of accountability, but also may work to reduce
accountability. This is similar to the “paradox of compliance” problem identified
by Laufer (1999) in his critique of corporate compliance programs. Laufer argues
that because the Federal Sentencing Guidelines provide companies with reduced
sentences for criminal violations if they have a compliance program in place (and,
more important, prosecutors are less likely to even file charges), a moral hazard
problem results. Firms adopt compliance programs as insurance against prosecu-
tion; but because the effectiveness of a program is difficult to determine, a firm can
simply adopt the appearance of a program and actually take less care to prevent
wrongdoing. The end result is more wrongful behavior. Likewise, the adoption of
social reporting practices with stakeholder engagement can create the appearance
of accountability. If the reporting process has no impact on firm behavior (except
for use in stakeholder management), however, then firms can actually be even less
accountable to their stakeholders than before. Even if social reporting is neutral
with respect to achieving accountability, it is still problematic if it diverts attention
away from potentially more effective means of accountability (Owen, Swift, and
Hunt 2001).

1I1. Future Prospects for Social Reporting:
Lessons from the United States’ Experience with Transparency Policies

The number of firms issuing social reports has been continually increasing over
the past several years; however, the evidence just reviewed suggests that it is not
due to increased pressure on firms to be accountable but due to its success as a risk
management tool. Current social reporting practices appear to be used by firms
as a “legitimating tool and insurance policy” (Adams 2004: 749) that attempts to
change “perceptions without changing facts” (Parker 2002: 165), which is far from
the ideals of corporate accountability or use as a New Governance regulatory mea-
sure. An optimist would note that improvements in social reporting practices are
occurring and that we are only in the first stages of development. Critics, however,
conclude that corporations will never voluntarily disclose information that will
hold them accountable (see, e.g., Adams 2004; Walden and Schwartz 1997). For
example, Gray (2001: 14) states the general principle that, “If an organisation does
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voluntarily produce social accounts, they are probably, by definition, not going to
advance accountability, and by corollary, only if the organisation does not want to
produce the information is it likely to benefit society.” Because of these problems,
some suggest that social reporting will become a disappearing management fad or a
public relations tool unless we address the issue of stakeholder power and somehow
institutionalize stakeholder participation in governance (Owen et al. 2000; Owen,
Swift, and Hunt 2001).

This section takes a look at the prospects of making social reporting mandatory
to solve the problems identified above. The particular question with which this
paper is concerned is what is necessary for social reporting to be an effective New
Governance regulation and at the same time be politically sustainable. This paper
assumes that mandatory social reporting is necessary, but it should be noted that this
analysis is also applicable to understanding how to improve a voluntary system.

IIIL.A. Can We Legislate Stakeholder Engagement?

In accordance with New Governance approaches, an important policy goal for
accountability is to allow maximum stakeholder participation, which can allow
context-specific solutions to emerge. As with any New Governance approach, how-
ever, power imbalances can prevent the achievement of these goals. If the parties
have aligned interests, such as employers and employees focusing on worker safety
in some situations, then cooperation and meaningful engagement is likely (Lobel
2004). If the interests are not aligned, which may often be the case in stakeholder-
corporation negotiations, then power imbalances must be taken into account. As
noted above, extant practices indicate that this power imbalance in favor of corpora-
tions has not been resolved and that reforms are necessary to directly institutionalize
stakeholder participation in corporate governance.

There are various ways that stakeholders could be meaningfully involved in
corporate decision making. To institutionalize such a power requires determining
who should be allowed to participate, when they can participate, and how they can
affect decision making. If we are only concerned with a well-defined issue facing
a firm—for example, timber harvesting in a certain geographic area—then it may
be possible to structure a system of stakeholder participation with meaningful input
into decision making. However, even those situations face significant problems. Us-
ing the timber harvesting example, there are issues of the extent to which national
environmental groups should be granted a place at the negotiation table alongside
local environmental groups (Fung and Wright 2003). If numerous groups choose
to be involved, how do we choose which groups get selected for participation with
actual power over decision making and which groups get excluded? (Seidenfeld
2000). There also is a concern of extremist groups preventing a meaningful exchange
(Gunningham, Kagan, and Thornton 2004).

The potential ways to meaningfully empower stakeholders have been studied
through Ayres and Braithwaite’s (1992) concept of “tripartism” (involving politically
selected public interest groups given comparable power to regulatory agencies),
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experiments in negotiated agency rulemaking (Freeman 1997), and examinations
of habitat conservation plans (Karkkainen, Fung, and Sabel 2000). Overall, the
successful use of any of these programs may be limited to a small number of
situations involving very specific, well-defined issues with ongoing relationships
among the parties (Seidenfeld 2000). Stakeholder accountability through social
reporting, however, seeks to cover a broad range of issues and encourage firms to
alter behaviors that go beyond legal compliance. If we are considering the entire
social performance of the firm, then institutionalizing stakeholder engagement
with a real voice in decision making quickly moves into the realm of stakeholder
representatives on the board of directors.

Although stakeholder engagement with an attempt to equalize power imbalances
may be a useful regulatory measure in some situations, it is beyond the scope of
social reporting. In contrast to Owen et al. 2000 and Owen, Swift, and Hunt 2001,
this paper argues that social reporting can be a useful tool for stakeholder account-
ability even if it does not include structural reforms that institutionalize stakeholder
participation in governance. If properly designed, non-financial information on
corporations can empower stakeholders and form the basis for true engagement.
Although certain structural reforms in corporate governance would complement
social reporting, those are not necessary for social reporting to serve as a useful
New Governance regulatory mechanism. The remainder of this paper will argue
that the government can best support stakeholder accountability by functioning as a
facilitator of dialogue, rather than constructing stakeholder engagement mechanisms
through institutional reform.

II1.B. Making Social Reporting Mandatory: The European Experience

Before considering the United States’ experience with transparency policies, it
is useful to review attempts to legislate mandatory social reports in other nations.
Several countries in Europe have been experimenting with environmental or social
reporting in the past several years. Between 1995 and 1999, Denmark, the Neth-
erlands, Norway, and Sweden adopted legislation requiring certain companies to
annually disclose information on their environmental performance. In 2001 (and
going into force in 2002), France passed Article 116 of the Nouvelles Regulations
Economiques (NRE), which requires firms to report on their environmental and
social impacts (e.g., human resources, community, and labor standards). In the
United Kingdom, starting in 2005, companies must include information in their
annual report on their environmental and social performance “to the extent neces-
sary” to allow shareholders to fully assess the company.

In France, firms have not had stellar compliance with NRE requirements. The
deficient performance is apparently due to limited penalties for noncompliance and a
failure of the NRE to provide specific standards and guidelines (Dhooge 2004). One
review found that the average firm was only reporting on the most basic indicators of
social performance, such as the number of employees, worker training, and employee
savings plans (Entreprise Pour I’ Environnement et al. 2004). The forty largest firms
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in France have a better record, but still only two-thirds reported on more than ten
of forty possible social indicators and only one-third reported on more than ten of
the fifty environmental indicators* (MEDEF and PricewaterhouseCoopers 2003). In
addition, only 11 percent of the reports mention that the reports were verified (either
externally or internally) (MEDEF and PricewaterhouseCoopers 2003). It should be
noted, however, that the number of firms reporting is a significant increase from
before the law was passed, and that these firms had a very limited time frame to
complete those reports after the law was passed.

In the United Kingdom, companies now must include in their annual report an
“Operating and Financial Review.”® This review should include information on
the firm’s environmental and social performance “to the extent necessary” for the
report “to enable the members of the company to assess the strategies adopted by the
company” (Department of Trade and Industry 2004: 45). The potential for Operat-
ing and Financial Reviews to work toward accountability is limited by the fact that
they are directed only toward shareholders, and directors are given the discretion
to determine what information is material and should be disclosed (Adams 2004;
Crowe 2004; Department of Trade and Industry 2004).

Both laws appear to be fairly weak compromises and do not appear to be much,
if at all, stronger than voluntary reporting initiatives. In the UK, lobbying by sizable
interest groups, such as Amnesty International, Christian Aid, and Friends of the
Earth, for a significantly stronger law was unsuccessful. Any legislation requiring
mandatory social reporting in the United States would likely face a similar fate.
However, that does not answer the question of whether this would be ineffective
regulation over the long term. Enacting legislation on social reporting will be a dy-
namic process that can either flourish or flounder. To understand if social reporting
legislation has the potential to succeed, it is necessary to look at the United States’
experience with other information-based regulation.

I11.C. The United States’ Experience with Transparency Policies

The United States has a long history with the use of information-based policies,
including financial disclosures, toxic releases, food nutrition, restaurant health grad-
ing, and many other areas. Some have been successful in meeting their regulatory
goals, while others have failed. For a transparency program to work, a series of
events must occur, which Fung et al. (2004) refer to as an “action cycle.” The cycle
begins once new information is disclosed. Next, users must take in and process the
information and then alter their behavior based on the new information. Once the
user has acted, then the discloser must identify those changes and respond appropri-
ately. A new round of disclosure showing the discloser’s behavior changes follows
and the process starts over again (Fung et al. 2004). The success of a transparency
program depends on the action cycle operating appropriately. If any links in the
cycle break down—for example, the users do not change their behavior based on
the disclosure of information—then the transparency program will fail.
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One area where the cycle has worked most successfully involves the laws
surrounding financial disclosures. Even though current scandals have called into
question the effectiveness of securities laws, overall these regulations have been
highly successful in reducing risks to investors and improving corporate gover-
nance. As evidenced by the Sarbanes-Oxley Act of 2002, regulation in this area
typically develops episodically in response to crises (Fung, Graham, and Weil
2002). At the start of the 1930s, financial disclosure laws were a weak compromise;
some industries were excluded (e.g., railroads) and accounting standards were not
standardized, which gave corporations significant discretion over how to present
their financial data. Over time, though, the discovery of business practices that hid
risks to investors created crises and then spurred the development of legislation
that strengthened regulation. For example, the significant drop in the Dow Jones
average in the early 1970s resulted in lost confidence in the market and led to the
adoption of the Financial Accounting Standards Board to replace the Accounting
Principles Board, which was viewed as too dominated by the accounting profession
(Fung, Graham, and Weil 2002).

Fung, Graham, and Weil (2002) identify three reasons for the continuous
improvement in financial disclosure regulations. First, crisis events sufficiently
lowered the political power of corporations and strengthened the power of the users
of information to change the laws. This is consistent with the concept of a “policy
window” opening that affords advocates of reform the opportunity to push their
legislation through the policy process (Kingdon 1995). Second, some disclosers
were able to benefit from improved laws, such as by being able to demonstrate
their strong financial status compared to competitors. Third, there were strong
organizations representing the interests of users (e.g., institutional investors, stock
exchanges, analysts) that could push for improvements in regulations and assist in
deciphering the financial disclosures.

In contrast to financial disclosure laws, the Labor Management Reporting and
Disclosure Act of 1959 (LMRDA) is an example of a transparency program that
has not improved over time and has failed to meet its goals (Fung, Graham, and
Weil 2002). The LMRDA was enacted to reduce the widespread corruption among
union leadership at that time by providing union members with information on
the financial activities and governance practices of their unions. Like the financial
disclosure laws, the LMRDA started out as a weak compromise. The law required
a minimal amount of information disclosure, made it difficult for union members
to obtain that information, and did not require the information to be compiled in
a user-friendly way (Fung, Graham, and Weil 2002). Over the next forty years the
LMRDA improved very little, and union compliance with the law was often delin-
quent (reducing the value of the information) or incomplete.

The LMRDA did not improve from its initial form because the three factors
present for the success of the financial disclosure system were absent. First, there
were not sufficient crises to draw attention to the problem and open policy windows.
Second, the union leadership (the disclosers) could not benefit from the disclosure
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of this information, but could only be hurt by it. Third, there was not an organized
group within the unions (separate from management) that was able to collect this
information, put it in a form usable to the membership, and make members aware
of its value.

Fung, Graham, and Weil (2002) review a variety of other transparency regulations
and conclude that the same three factors listed above are important for explaining
the success or failure of those programs. Most important are the last two, which
involve the ratio of benefits to costs for both the disclosers and the users of the
information. The costs of disclosure come from producing the required information
and any negative consequences from the disclosure of unfavorable information (e.g.,
lost goodwill, consumer boycotts, new regulations). Some disclosers, however, can
receive benefits from disclosure, such as firms wishing to demonstrate their strong
financial status compared to their competitors. If there is a subset of disclosers that
have sufficiently high benefits-to-costs ratios from disclosure, then they will push
for improvements in the law, or their voluntary actions will increase pressures on
other disclosers to do the same.

Similarly, the benefits-to-cost ratio for users of the information also will impact
the success of a transparency program. If the information is not accessible in a
timely and user-friendly manner, such as with the LMRDA, then the costs will likely
exceed the benefits for the user. Too much information also can increase the costs
to users in some situations, since they will have difficultly sifting through the data
to find the information of value. Thus, the success of transparency programs often
depends on the presence of third-party intermediaries to interpret the information
and pass it on to the ultimate users in an easy-to-understand format that significantly
reduces the costs of use (Fung, Graham, and Weil 2002).

Technological advancements also can reduce costs. For example, recent changes
to the administration of the LMRDA that take advantage of electronic dissemina-
tion over the Internet may help reduce user costs.* However, the presence of a
third party may still be necessary to help interpret the relevant information for end
users. Third parties also can assist by formatting the information in a manner that
allows easy comparisons between disclosers. In addition, intermediary groups are
also typically important for taking advantage of policy windows by pressing poli-
cymakers for improvement and countering the political power of disclosers (Fung,
Graham, and Weil 2002).

In summary, if both users and disclosers have low benefits-to-costs ratios, then
we would not expect either group to use the information or exert effort in attempting
to improve the system. Such a transparency program is likely to become a pro forma
paperwork exercise that will not develop over time. If both users and disclosers
have high ratios, however, then we would expect the program to become a robust
program that continues to improve over time. This does not require that all disclosers
(or users) have a high ratio. Instead, once a sufficient number of disclosers or users
with high ratios are present, then the program will likely become sustainable.
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II1.D. Toxic Release Inventory and Emissions Reductions

One final transparency program to draw lessons from involves the effort to reduce
pollution. In 1986, in response to the Union Carbide disaster in Bhopal, India (and
after long-time lobbying by right-to-know groups), the United States government
passed the Emergency Planning and Community Right-to-Know Act. Included
in this act was the requirement commonly known as the Toxic Release Inventory
(TRI), which requires companies to report their plants’ emissions of certain toxic
chemicals to the Environmental Protection Agency (EPA). The EPA then makes
this information available to the public.

As was the case with our other examples, the TRI started out as a weak com-
promise. The 1986 requirements only applied to a select few industries, covered
a limited number of chemicals, allowed companies to estimate their releases by
various methods, did not provide for strong oversight and verification by the EPA,
and did not require firms to assess the health and environmental risks of their
emissions (Pedersen 2001; Fung and O’Rourke 2000). The initial response to the
TRI, however, was significant. Community groups and the media publicized the
information. A handful of firms even made voluntary commitments to reduce their
emissions (Fung et al. 2004).

Some commentators view the TRI as one of the EPA’s greatest success stories.
Fung and O’Rourke state, “It is arguable that the TRI has dramatically outper-
formed all other EPA regulations over the last ten years in terms of overall toxics
reductions and that it has done so at a fraction of the cost of those other programs”
(Fung and O’Rourke 2000: 116). Between 1995 and 1998, companies in the covered
industries reduced emissions of TRI pollutants by 45 percent (Fung and O’Rourke
2000). These are improvements beyond the level that firms are legally allowed to
emit under environmental laws. Even though some of those may simply be “paper
reductions” due to the use of loopholes (Harrison and Anweiler 2003), studies have
shown a consistent decline in the listed chemicals.

The TRI has proven to be a sustainable transparency program. Over time, the TRI
has increased the industries covered, significantly expanded the number of chemicals
that must be reported, and has tightened reporting requirements to make them more
accurate (Fung et al. 2004). The users of the data also have increased, and include
all levels of government, non-governmental groups (both local and national), stock
analysts, insurance companies, and consultants (EPA 2003). Homebuyers, however,
have not used this information effectively (Bui and Mayer 2003).

The TRI appears to be a situation where Fung et al.’s (2004) action cycle works
well. Government mandates for disclosure significantly reduced the information
costs of potential users. Before government involvement, private groups were unsuc-
cessful in pressuring firms to disclose this information and faced significant costs
in collecting it themselves (Stephan 2002). With easier access to information, users
were able to both have an impact in the marketplace and increase their political power
(Stephan 2002). Several studies have found that the stock market reacts negatively
to comparatively poor TRI reports (Badrinath and Bolster 1996; Hamilton 1995;
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Khanna, Quimio, and Bojilova 1998; Konar and Cohen 2001), and that firms with
the largest stock market decline respond with greater reduction of emissions than
the other firms in their industries (Konar and Cohen 1997). The reason the market
reacts may be due to a perception that the information will have a negative impact
on a firm’s reputation and goodwill, as an indication of increased future regulation,
or because poor TRI data indicate process inefficiencies or poor management (Kark-
kainen 2001). Overall, the reduced information asymmetries allowed citizens to
engage in “informal regulation.” This creates de facto regulation by increasing costs
to businesses through such tactics as negative publicity, boycotts, social pressures
on managers, and threats of lawsuits (Karkkainen 2001). This informal regulation
also can result in new formal regulations or stricter enforcement of current laws.

In some cases, the users of the data were the companies themselves. The pro-
cess of collecting the necessary information was the first time some companies
had examined their discharge of chemicals and their managers were “shocked”
into action (see Karkkainen 2001; EPA 2003). Some firms have even reported the
information on their company Web sites to demonstrate their improvement over
time and in comparison to competitors (EPA 2003; Fung et al. 2004). Thus, these
disclosers were able to receive at least some benefits from disclosure.

The form of the TRI data also was important for the success of this program.
The law required firms to report the pounds of chemicals emitted, which made it
uncomplicated to track a firm’s performance over time, to compare (and rank) dif-
ferent firms’ performance, to look at total performance in a geographic area, and to
store and distribute data (Karkkainen 2001). The ability of users to rank the relative
performance of companies permitted citizen groups to use a “max-min”” approach,
where the “maximum” amount of pressure could be focused on the “minimum”
performers (Fung and O’Rouke 2000). This results in a continual ratcheting up
of the minimum standards and permits the use of different standards in different
geographic areas to meet the needs of that community. In addition to comparing
companies, the TRI data allow external groups to monitor a firm’s performance
over time, which is especially useful if a firm pledges to take certain actions and
citizen groups need to monitor the firm’s progress toward meeting those self-
imposed goals (Karkkainen 2001). These uses are in contrast to a situation where
the new information on pollution “shocks” the public into action (Stephan 2002).
In response to the shock, political actors may gain motivation and power to enforce
new standards, but once the information is no longer new the public loses interest
and the transparency system will languish.

The presence of various intermediary groups that collected and distributed the
TRI information further helped reduce costs to users and led to the program’s suc-
cess. For example, the citizen group Environmental Defense established the Web
site scorecard.org to allow users to find the largest polluters in their community
by simply searching the database by zip codes. This group and others also have
improved the benefits to users by supplementing the TRI data with information that
connects the pollutants and their potential health risks (EPA 2003).
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In summary, the key factors to the success of the TRI include (1) decreased user
costs due to comprehensible data that allowed comparison of polluters; (2) the pres-
ence of third-party intermediaries to press for improvements in the law, to further
reduce user costs by processing the information, and to increase user benefits by
supplementing it with additional information; and (3) the ability of some disclos-
ers to benefit from disclosure. These same factors led to the success of financial
reporting, and their absence has caused the LMRDA to falter.

Although the simplification of the TRI data reduces user costs, it does not come
without certain trade-offs. First, reductions in emissions (measured in pounds) do
not directly correlate with reductions in environmental and health risks (Fung et al.
2004; Pedersen 2001; Volokh 2002). Second, the TRI data do not capture the entire
picture of a firm’s environmental performance, since a firm with low TRI emissions
may still create environmental risks through other pollutants (Volokh 2002; Kark-
kainen 2001). Third, the process of collecting data and reporting them annually often
means the public has data that could be too old (Cohen 2001; Karkkainen 2001).
Finally, use of estimation procedures and the lack of significant verification casts
some doubt on the quality of the data. Such limitations caused Fung et al. (2004) to
label the TRI a “moderately effective” program: though TRI pollutants have been
reduced, the overall impact on environmental and health risks is unknown.

1V. Toward a Robust Social Reporting System

IV.A. User and Discloser Benefit-to-Costs Ratios

Any legislation mandating social reporting in the United States is likely to begin
as a weak compromise. We saw this occur with social reporting legislation in France
and the United Kingdom, as well as with other transparency policies in the United
States. As an additional example, consider that the initial Nutrition Labeling and
Education Act also started out as a compromise by, for example, excluding fast
food restaurants and fresh meats from labeling requirements. These food sources
not only were a significant portion of the population’s diet, but also posed some
of the greatest health risks to consumers (Fung, Graham, and Weil 2002). The
implementation of a transparency program is a dynamic process, however. Even
our long-standing financial disclosure system continues to evolve and strengthen
to this date. The factors that make a transparency program effective and sustain-
able over the long term, such as our financial disclosure system, show that social
reporting—if properly implemented—has the potential to be a robust program
that works effectively toward its goal of stakeholder accountability. This section
considers the prospects for social reporting to be an effective and sustainable New
Governance regulatory program.

Based on the United States’ experience with the transparency programs reviewed
above, for social reporting to become a sustainable program that continues to im-
prove over time, it is imperative that there be favorable benefits-to-costs ratios for
both the information users and disclosers. The benefits-to-costs ratios for users and



466 BUSINESS ETHICS QUARTERLY

disclosers are often related. A high ratio for users means that in the action cycle
described earlier, they will alter their behavior based on new disclosures, which may
create the opportunity for some disclosers to realize a benefit from disclosure. For
example, if a firm is performing better than a competitor on a certain social indicator
(or can demonstrate its own improvement over time), then it may benefit through
improved reputation, which, in turn, can have a positive impact in consumer markets
as well as treatment in the regulatory environment. A high ratio for disclosers is
necessary so that the transparency program is improved, not only through the push
of users, but also from the pull of disclosers. The pull from disclosers was one of
the success factors in the area of securities laws.

Increasing the benefits-to-costs ratios for both the users and disclosers depends on
several factors. To improve the potential benefits to users, there must be standardized
and comparable data. Standardized data is necessary to avoid problems of strategic
or selective disclosure by corporations (Hess and Dunfee 2007). Comparable data
allows users to punish and reward the appropriate companies, which increases
benefits to users. If a user is uncertain of where a firm ranks in social performance,
then the user may not act upon the information for fear of making a false-positive
or false-negative assessment. In addition, if Fung and O’Rouke’s (2000) “max-min”
strategy applies to the social indicator, standardized and comparable data allows
the continual ratcheting up of behavior, which is a key benefit of New Governance
regulation over more traditional models. The idea of ratcheting is supported by
limited findings that the stock market rewards companies with comparatively lower
TRI emissions than industry peers, and that over time the higher-emitting firms
catch up in performance to the initially lower-emitting firms (Konar and Cohen
1997, see also Konar and Cohen 2001).

In addition to providing benefits to users, standardized and comparable data also
reduces costs to users. Current social reports have high user costs because they use
what many refer to as a “‘carpet bombing” approach of providing users with numerous
pages of relevant and irrelevant data. This is not to say that we should over-simplify
the information to make it easier for all users to comprehend. Instead, the success
of social reporting likely lies in the hands of strong third-party intermediaries.
When dealing with complex data that is susceptible to misinterpretation, third-party
intermediaries are essential to the functioning of the transparency program. We can
refer to these groups that collect, organize, process, and disseminate the relevant
information as “infomediaries” (Latham 2003).

Infomediaries played a key role in the success of securities regulations (e.g., in-
stitutional investors) and the TRI (e.g., special interest groups such as Environmental
Defense and their scorecard.org Web site). Likewise, to improve information-based
regulation in the provision of healthcare, Sage (1999) suggests the possibility of
government-supported intermediaries to analyze disclosures and then disseminate
comparative information to consumers. Some European countries have done the
same for environmental information by using independent, quasi-governmental
agencies to process the raw data and then distribute firm performance ratings (Co-
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hen 2001). For social reports, the necessary infomediary groups already exist and
do not require additional government funding or support. These groups include
socially responsible (SRI) mutual funds, public interest groups, unions, public
pension funds, and the media. In addition, there is an additional layer of for-profit
and non-profit infomediary groups that exist to meet the needs of the previously
mentioned groups. For example, Innovest Strategic Value Advisors® and the Investor
Responsibility Research Center® are examples of organizations that provide their
clients (institutional investors, non-governmental organizations, pension funds,
regulatory agencies, and corporations) with information on the environmental and
social performance of individual companies and industries.

Each infomediary group serves different end users; for example, SRI mutual
funds—in addition to being an end user themselves—provide information to their
investors, while the media interprets social information for the general public. Al-
though each group may have their own potential biases and propensity to misuse
disclosed information to achieve their political agendas, their reputation among their
end users will ultimately determine their success (see Latham 2003). In addition,
with access to performance data on their competitors, corporations can themselves
work to prevent the misuse of this data.

When determining the indicators to require for use in a social report, the focus
should not necessarily be on the format and choice of indicators that are most ac-
cessible to all potential users, but should consider the needs of these third-party
intermediaries and lowering their costs of using the information. Many current social
reports appear to be written as if the general public was the audience. The Global
Reporting Initiative (GRI) seems to support such an approach. Under their “clarity”
principle, the GRI notes that whereas financial reporting assumes a certain level of
expertise among its users, drafters of social reports should not make that assump-
tion. Instead, the GRI states that corporations “should design reports that respond to
the maximum number of users without sacrificing important details of interest to a
subset of user groups” (Global Reporting Initiative 2002: 30).” For social reporting
to be sustainable and effective, however, it is these “important details of interest to
a subset of user groups” that should be the primary focus of social reports. It is the
role of infomediaries to process this information for other stakeholders that may
not have the necessary expertise. This applies not only to the format of the report,
but also to the drafting of the indicators. These indicators can—and should—be
structured such that they meet the needs of the relevant infomediaries. The GRI
provides some indication that it is moving in this direction by developing sector
supplements to encourage firms to provide more detailed information that is relevant
to their industry but not covered in the standard GRI Guidelines.

Many of these infomediary groups are also the organizations that will push for
improvements in the transparency program over time. For example, CalPERS, a
large public pension fund in California, has pushed for firms in the Financial Times
500 to join the Carbon Disclosure Project, has encouraged specific disclosure prac-
tices in the automobile and utilities industries, and recognizes companies for best
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practices in environmental disclosure (California State Treasurer 2005). Thus, as
was the case with financial reporting, intermediary groups can ensure the long-term
sustainability for social reporting and its continuous improvement.

On the discloser side, a sufficient number of firms may see benefits from expand-
ing disclosure that they will continue to improve the process, which will support
both the sustainability and effectiveness of the transparency program. For example,
a recent survey of executives at major utility companies found that 63 percent of
utilities (including more than 50 percent in the Americas) stated that they planned to
increase environmental reporting in the future (with approximately 50 percent plan-
ning to produce a verified, standalone environmental report within the next two years
[that figure was only 11 percent for North American utilities, however]). The most
important reason for expanded disclosure according to the executives was the op-
portunity to enhance the company’s brand and reputation (PricewaterhouseCoopers
2005). Likewise, other companies are able to gain the support of local communities
and government regulators by demonstrating they are responsible citizens through
disclosure (Cohen 2001). This is not to say that all firms will experience or seek
such benefits, but that if there are a sufficient number of firms that do, then social
reporting continues to develop into a sustainable program.

In addition, a system of mandatory disclosure—as opposed to a system of vol-
untary disclosure—can create additional opportunities for some firms to achieve
benefits from disclosure. Under the current voluntary reporting system, many firms
are unwilling to provide non-financial disclosures to stakeholders due to concerns
that their competitors will not disclose or will only selectively disclose. This im-
poses costs on the disclosing firm because they may receive negative publicity from
reporting negative information, even though their performance on this social indica-
tor is above average for their industry. If there is mandatory disclosure, however,
then that firm could benefit from additional disclosure, since stakeholders will be
able to see their above-average performance. This can encourage the firm to push
for higher standards—because all firms must then meet those standards—which
helps create a sustainable transparency program. Although the reporting require-
ments in France and the United Kingdom are mandatory, the lack of enforcement
mechanisms in France and the discretion granted to corporations in the United
Kingdom makes those programs essentially voluntary and may hinder their ability
to improve over time.

1IV.B. Effectiveness Concerns

Creating comparable social indicators undoubtedly will raise concerns of over-
simplification, resulting in indicators that are not true proxies for what they are
intended to measure. This concern, however, is present in any transparency program,
including financial disclosures and nutritional labeling on food packaging. The over-
simplification concern is somewhat alleviated if the indicators are developed in a
manner that are of use to third-party intermediaries and not the average consumer
or investor, for example. As discussed above, these groups have the aptitude to
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process more complex data and make the necessary adjustments and interpretations
for purposes of comparing firms, as well as the ability to determine when corporate
disclosures are incomplete. The use of these intermediaries moves the social report-
ing format away from a general accountability to society and toward the design
of indicators that are of use to key intermediary groups. The end result, however,
is actually greater accountability to all stakeholder groups due to the creation of a
robust transparency program.

There are other potential effectiveness concerns. A primary concern is the unin-
tended consequences resulting from firms only managing what must be measured
or taking extreme reactions on matters that must be disclosed. For example, with
respect to the TRI, it is possible that firms substituted the use of listed chemicals
with more environmentally hazardous methods (Pedersen 2001). Likewise, the
Gap’s social report (Gap, Inc. 2004) describes their response to allegations of child
labor in Cambodia. In 2000, a journalist claimed he found a twelve-year-old worker
(Cambodia’s minimum working age is fifteen years old) in a plant that employed
3,800 people. Due to a general absence of reliable documentation of birthdates in
Cambodia, the Gap’s own investigation was unable to determine the child’s actual
age. In response, the Gap “decided to send a strong message that child labor is
unacceptable and revoked approval [of the plant]. We also enhanced our age veri-
fication requirements at all remaining approved factories in Cambodia” (Gap, Inc.
2004: 24). The end result, many would argue, is not in anyone’s best interest. The
plant closure affected the well-being of all employees, and the stricter standards
are likely to prevent many workers of legal age from securing employment at other
plants due to problems of documentation. Similar situations of over-reaction occur
in the environmental domain when corporations’ private costs of improving their
individual environmental performance on matters that must be disclosed exceed the
social benefit those costs create (Cohen 2001). Misuse and over-reaction to data is
a common hazard with any information-based program and can create significant
challenges to their effectiveness (Sunstein 1990; see also Kahneman and Tversky
2000 on cognitive biases in interpreting information by users). This is another area,
however, where key intermediary groups can process, interpret, and supplement the
information to help reduce the likelihood of over-reaction. Although some groups
will always attempt to distort information to induce over-reaction to achieve their
own political agendas, greater access to complete information by both corporate
disclosers and other intermediary groups should work to lessen the potential impact
of more extremist groups.

Another potential effectiveness concern is that the approach described here places
less emphasis on the disclosure of the firm’s management systems and policies,
and more emphasis on comparable performance indicators that can be tracked over
time. Less emphasis is placed on the disclosure of policies because those policies
do not ensure that performance outcomes follow. For example, the Responsible
Care Initiative of American Chemistry Council (formerly known as the Chemical
Manufacturers Association) is a voluntary initiative that requires its member chemi-
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cal companies to adhere to certain guiding principles and several different codes
of practice. Although empirical studies on this initiative are limited, the current
indications are that this program is of limited effectiveness in improving safety
and environmental performance in the industry (Hess 2006). Thus, simply report-
ing on the presence of policies or codes of practice does not ensure that regulatory
performance objectives are being met.

Reporting on the presence of management systems and policies is still important
for several reasons, however. First, annual performance indicators focus on current,
short-term results, whereas stakeholders still need assurance that management has
systems in place to anticipate and prevent potential long-term problems. Second,
these systems are essential for a reflexive law approach that seeks to influence the
decision-making process of the organization (Hess 1999, 2001). The ultimate goal
of areflexive law—and New Governance—approach is to ensure that corporations
are meaningfully thinking “critically, creatively, and continually” about their social
performance and how to improve it (Orts 1995b: 780). As discussed above, current
practices suggest that, for the vast majority of firms, social reporting is not being
used in this manner but instead for stakeholder management. This suggests that the
best way to achieve our regulatory goals in this area—at least initially—is not by
the assurance of certain policies in place but by providing stakeholders with actual
power through information. Only through true accountability to stakeholders will
corporations engage in the necessary self-reflection and organizational learning.

Overall, where performance outcome indicators are not available or are overly
costly to develop, then reporting on policies is the best we can hope for (Coglianese
and Lazer 2003) and should be a part of any mandatory disclosure regulation.
Though such information may not be easily reported or analyzed if presented in
a manner suitable to all readers, if directed toward the needs of the appropriate
infomediaries, then these indicators may be useful. For example, private ratings
organizations, such as Innovest, do use this information to predict firms’ future
performance (Cohen 2001).

V. Conclusion

Corporate social reporting has the potential to become a successful and effective
form of New Governance regulation. Rather than operating from a command-and-
control basis, the goal of New Governance regulation is to encourage participation
by stakeholders and allow location or issue-specific solutions to emerge and evolve
over time as society changes. Social reporting facilitates this by reducing the costs
of meaningful participation by all interested stakeholder groups and increases the
likelihood of actual engagement with the firm. Arguing from an empowered posi-
tion due to greater access to information, stakeholders can demand real change
from corporations and work with them to find mutually agreeable solutions. For
example, in their study of stakeholders’ impact on the environmental performance
of paper mills, Gunningham, Kagan, and Thornton (2004: 328-29) conclude: “We
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found it more useful to think not only of social pressures, but also of regulatory
and economic pressures, as terms or conditions of a multifaceted ‘license to oper-
ate.” ... The relationship between the licensors and licensees is interactive, not
unidirectional, and many of the license terms are open to interpretation, negotiation,
and company-initiated amendment.” These pressures to change the “license terms”
may operate on many different levels, including, for example, a firm’s national
reputation, pressure on local managers, or pressure on boards of directors’ social
networks (see Cohen 2001). Important infomediary groups, with information col-
lected from social reports, assist this process by getting the right information to the
right groups at the right time.

To achieve the goals of New Governance regulation, the foundation of social
reports should be information, not the establishment of stakeholder engagement
processes. To function as a bottom-up, participatory and experimental regulatory
measure, social reporting must have top-down mandates for disclosure. This grants
stakeholders negotiating power and allows true collaborate governance to develop
around particular firms and issues. To have meaningful stakeholder engagement
requires that we first have a robust information-based transparency policy with
comparable data. Comparable data is necessary to allow users to focus on the worst
performers to ratchet up minimum standards and also allows some disclosers to
benefit as top performers.

We do not need to wait until the social reporting process is more mature before
mandating the use of standardized indicators for social reports. It is important to
remember that the adoption of any transparency policy program is a dynamic process.
The initial round of legislation will fall well short of the ideals of social reporting
advocates. However, based on past United States experience with transparency
programs, if the selection of indicators allows high benefits-to-costs ratios for a
sufficient number of users and disclosers, then it can develop into a robust program.
Over time, lowering the costs to users, such as consumers and investors, will make
this information more valuable to some disclosers and give them incentives to pay
more attention to it. If this information is not widely used, however, then firms have
little incentive to invest in improving the system.

Of primary importance is ensuring that those indicators meet the needs of third-
party intermediaries, which can help improve the benefits-to-costs ratios of both
users and disclosures of social and environmental information. Such a mandatory
system does not need to be a complete substitute for voluntary initiatives, such as
the Global Reporting Initiative, but they can be mutually reinforcing. The required
disclosure of certain information will push firms to attempt to explain and justify
their actions to regain legitimacy, which may result in their adoption of broader
social reports.

The approach to social reporting described here is a pragmatic approach to fo-
cusing on what works and building upon that foundation (Karkkainen 2001). We
do not need perfect information on a corporation’s social performance, but we do
need information sufficient to allow the meaningful involvement of stakeholders.
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Many social reporting advocates seem to be working toward an ideal of stakeholder
dialogue. Without counter-balancing power, however, this is unlikely to lead to
stakeholder accountability and significant behavioral changes by corporations. It
may even result in the action cycle working in reverse, where the discloser creates
the perceptions that drive changes in the user’s behavior. Instead, the goal is to close
the loop of the action cycle and ensure there is a connection between disclosure of
social information and change in corporate behavior.

Notes

1. Wecan view regulatory approaches as existing on a continuum, with pure self-regulation
on one end (e.g., industry developing and enforcing its own standards of conduct (Gunningham
and Rees 1997)) and command-and-control regulation on the other (i.e., strict standards estab-
lished by a centralized body) (Sinclair 1997).

2. These indicators are not specifically part of the NRE, but were apparently derived from
the NRE by MEDEF and PricewaterhouseCoopers.

3. Since the drafting of this manuscript, the UK government abruptly cancelled the Op-
erating and Financial Review (OFR) requirement and then after protests subsequently adopted
a similar (but less rigorous) standard referred to as a “business review.” Many UK companies,
however, have vowed to publish OFR reports on a voluntary basis.

4. See the Department of Labor Web site on the LMRDA, at http://www.dol.gov/dol/
compliance/comp-lmrda.htm.

5. See Innovest Strategic Value Advisor’s Web page at www.innovest.com.
6. See Investor Responsibility Research Center’s Web page at www.irrc.org.
7. In the time since the drafting of this manuscript, the GRI has released an updated version

of their guidelines. In describing the clarity principle, the new guidelines state that “Information
should be presented in a manner that is comprehensible to stakeholders who have a reasonable
understanding of the organization and its activities” (Global Reporting Initiative 2006: 16). The
guidelines do not define “reasonable understanding,” but we can assume that it is a low threshold
as the guidelines also state that the “report should present information in a way that is under-
standable, accessible, and usable by the organization’s range of stakeholders” (Global Reporting
Initiative 2006: 16).
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